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OP1 NI ON

These appeals, remade pursuant to section

26075, subdivision (a),= of the Revenue and Taxa- _
tion Code fromthe actions of the Franchise Tax Bgard in
denying the clainms of Atlanta Hockey, Inc., et al., for
refund of franchise tax in the amounts and for the years
as follows and pursuant to section 25 666 of the Revenue
and Taxation Code fromthe actions of the Franchise Tax
Board on the protests of Chicago Bl ackhawk Hockey Team
Inc., et al., against proposed assessments of additiona
franchi se taxand penalties in the amounts and for the
years as follows:

. I7 Unress otherw se specified, all section references
. are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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Appeals of Atlanta Hockey, Inc., et al.

| ncone Clains for .
Appel | ant s Year s Ref und
Atlanta Hockey, Inc. 1972-79 1,800.00
Bost on Prof essi onal 1968, 3,610.61
Hockey Assn., | nc. 1970- 79
Col orado Rocki es 1977-79 909.99
Detroit Hockey Cub, Inc. 1981 200.00
Ni agara Frontier 1970-79 3,689.40
Hockey Cor p.
Pittsburgh Penguins 1980 200,00
St. Louis Blues, Inc. 1968- 77 2,884.17
Vancouver Hockey C ub 1971-73, 2,742.97
1975-78
Proposed Assessnents
of Tax and Penalty '
Chi cago Bl ackhawk Hockey  1966-78 $2,900.00
Team Inc.
Cl evel and Barons 1976- 78 800. 00
C ub de Hockey
Canadi en, Inc. 1966- 79 2,600.00
Detroit Hockey Cub, Inc. 1966-79 2,950.00
Madi son Square Garden 1966- 72, 2,183.22
Center, 1Inc. 1974-77
Mapl e Leaf Gardens, Ltd. 1966- 74, 2,400.00
1977-78
Northstar Financial Corp. 1966-72, 2,350.00
1974- 75,
1977-79
The Phil adel phia Hockey 1966- 75, 2,600.00
Cl ub, Inc. 1977-79




Appeal s of Atlanta Hockey, Inc., et al

The question in these appeals is whether appel-
| ants were subject to the mninumtax and the penalties
I nposed for the appeal years.

Apﬁellanis oper at e professional hockey clubs as
nmenbers of the National Hockey League (NHL). 1n 1974,
the Franchi se Tax Board ("FTB" or "respondent®) i nforned
the out-of-state NHL teans that they were subject to the
franchise tax and that they were required to apportion a
part of their net incone to California pursuant to
California's Uniform Division of Income for_Tax Purposes
Act . éRev. & Tax. Code, § 25120 et seq.) The hockey
teans disagreed, and, after correspondence and discussion
between the parties, a test case for the year 1969
IﬂVOlVIﬂ% t he Boston Professional Hockey Association,

Inc., (the Boston Bruins) was instituted.

o An appeal was taken before this board and an
opi nion was rendered sustaining the action of the FTB.

ég eal of Boston Professional-Hockey Association, Inc.
. St. Bd. of Equal., June 78, IQ’Q:S The Boston
Bruins then brought a suit for refund in Los Angeles
Superior Court. ~The Superior Court rendered a Judgnent
noting that the parties had expressly waived findings of
fact and conclusions o :aw and ordering the. refund of
all taxes which the Boston Bruins had paid. ('Boston
Prof essi onal Hockey Association, Inc. v. Franchise Tax
Board, (Super. . L.A Co., No. €317618)(1981).)

The FTB took an appeal to the Second District
Court of Appeal where the judgnent of the Superior Court
was affirmed in an unpublished opinion. (Boston Profes-
si onal Hockey Association, Inc. v. Franchise Tax Board, 2
Cv. No. 63444 (2d Dist. Ct.App. 1982).) The Court of
Appeal denied the FPIB's petition for rehearing and the
California Supreme Court denied the FTB's subsequent
petition for hearing.

The basic dispute between the parties here is
the effect of the courts' decisions in the Boston Bruins'
test case on the liability of the 15 appellants for pa¥-
ment of the mninum tax inposed under section. 23151, he
appel lants. contend that the doctrine of collateral estoppel
prevents the FTB from inposing the mnimum tax against
t he appel | ants. ResPondent argues that collateral estop-
pel does not bar it frominposing the mninmmtax because
the courts did not decide the mninmumtax issue in the
Boston Bruins litigation.
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Appeal s of Atlanta Hockey, Inc., et al.

_ - Col lateral estoppel is the legal doctrine in ‘
whi ch adjudgnent in an earlier action operates as a con-'
clusive determnation in a second action between the sane
parties (or those in privity wwth them "as to such
I ssues in the second action as were actually litigated
and determned in the first action." (Todhunter v.

Smth, 219 Cal. 690, 695 (28 P.2d 9161 (TU934).) The
fundanental inquiry in deciding whether this doctrine may
be asserted. against respondent and preclude it from

i mposing the mninmum tax against appellants is whether
the mninumtax issue was "actually litigated and deter-
mned" in the Boston Bruins litigation.

. ApBeIIants contend that the mninumtax issue
was deci ded by both the Superior Court and the Court of
AF eal as evidenced by the judgments of those courts that
all taxes paid by the Boston Bruins were to be refunded.
They argue that "these decisions necessarily included a
determnation that no tax, including the mninum fran-
chise tax, could be inposed on Boston." (App. Reply Br.
at 13.) However., regardless of the ultinate orders
entered, we nust ascertain whether, in fact, the issue
was raised and determined in the Boston Bruins case. The
record in that case, including the briefs of the parties,
the oral opinion of the Superior Court, and the witten
opinion of the reviewing court, is a relevant source for
ascertaining whether a particular issue was decided.
éSee 4 witkin, California Procedure, Judgment, §§ 199-200

2d Ed. 1971) &and cases Clted thereisx.)

The briefs of the parties before the appellate
court show. that the parties thenselves, although they
di scussed whether or not the appellants were doing busi-
ness in California, never mentioned the mninum franchise
tax. The fact that corporations not otherw se taxable
are subject to a mninum tax under section 23153 is
stated 1n the FTB's petition for rehearing in the appel -
late court and its petition for hearing in the Suprene
Court. However, in both cases, there i's nerely a state-
ment to that effect and no argunent that the m ni numtax
shoul d be inposed as an alternative to the tax which was
i nposed based on the Boston Bruins' net incone. Nowhere
IS it argued that the m nimumtax inposed under section
23151 was applicabl e.

Some of the Superior Court's conments fromthe

bench were included in the opinion of the Court of _
peal . The Superior Court first stated that it declined
to-extend "rough approximation incone theories . . . and

the unitary princrple’ (Resp. EX. R/ al b) (0 the .
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factual situation before it. The Superior Court judge
then said:

As to whether this is interstate comerce
or not | really don't think | have to reach
that particular question. Ruling, as | am
that the Boston Hockey Club, . ..is entitled
to recover the tax it has paid, together wth
the penalties, | don't think | need to reach
the question of interstate commerce.

(Resp. Ex. R 7 at 7.)

Simlarly, the Court of Appeal, in its opinion, stated:

At first blash this case appeared to be
qui te comolicated because the parties raised
i ssues pertaining to intrastate commerce,
interstate comerce, due process under the
United States Constitution, and tax formula
conputations. After a careful review of the
entire record, we are satisfied that the tria
court correctly zeroed in on the basic issue,
. nanely, whether the facts justify taxation by
. California of Massachusetts income under the
unitary busines concept. The (Franchise Tax]
Board admits that its right to tax, in this
instance is governed by this concept.

(Resp. Ex. R-7 at 7-8.)

The court went on to discuss the “unitary business concept”
inrelation to the Boston Bruins' activities and incone.

At the end of this discussion, the court stated: “Our
decision of affirmance for the reasons stated nakes it
unnecessary to respond to the parties' other contentions
on appeal ." (Resp. Ex. R7 at 11.)

o ~ Viewing the proceedings of the Boston Bruins
‘litigation, as presented in the parties' exhibits, we see
that there was a nere nention by the parties of the
exi stence of a mnimmtax and ho nention by them of the
m ni mum tax inposed by section 23151, no contention that
the mnimumtax should beinposed as an alternative to
the tax based on net incone, and no nmention of m ni mum
tax at all b% either of the courts. @Gven these facts,
we woul d be hesitant to conclude that the m ninum tax
i ssue had actually been litigated. Even if we could so
, conclude, we are convinced that the issue was not decided
‘ by the courts, even inplicitly, as appellants contend.

- 324-



Appeal s of Atlanta Hockey, Inc., et al.

_ Qur conviction is based on what both courts
said regarding the issues they decided and did not decide.
The m ninum tax under section 23151 is jnposed on corpo-
rations doing business in California. The parties did,
specifically and at great length, argue the question of
"doi ng business" before the courts. “Their argunents on
this point revolved around the question of whether aﬁpel-
lants were engaged solely in interstate comerce. This
was the question which the Superior Court specifically
refrained from deciding and one of the "other issues".
which the appellate court refrained from deciding, Since
the interstate comrerce question was the basis for reso-
lution ofthe doing business question, and doing business
was a prerequisite to inposition of the mninum tax under
section 23151, it apPears to us that, since the courts
expressly refrained from deciding the interstate commerce
issue, they also imolicitly refrained from deciding the
m ni mum tax issue.

pel lants argue that, because the courts
ordered that all taxes paid by the Boston Bruins were to
be refunded, they nust have determ ned that the Boston
Bruins were not doing business in California and, there-
fore,, were not subject to any franchise tax, including
the =zinimum tax. However, the posture of the case, as
characterized by the Court of peal, belies this argu-
nent. Apparently, the court considered that the Boston
Bruins could be subject to tax in California only "under
the unitary businass concept.”" This is clear to us from
the court's statement that "The [Franchise Tax] Board
admts that its right to tax, in this instance is governed
by Lthe unitary business] concept." (Resp. EX. R-7 at 8,
emphasi s added.) The court a%parently felt that the FTB
had conceded that the Boston Bruins were subject to taxa-
tion if the unitary business concept was applicable or
not subject to taxation at all, @Gven this characteriza-
tion of the case, it is obvious mhK the court felt that
it did not need to decide any of the other issues raised
by the parties onceit had disposed of the unitary
busi ness concept issue unfavorably_to_the FTB. We nust
conclude that the issue of the applicability of the mni-
mumtax to the Boston Bruins was not "actually litigated
and determned" in either the Superior Court or Court of
Appeal actions.

o aﬂpellants argue, however, that the rFTBmade an
adm ssion I ch "conclusively determnes, the issue of
whet her the mnimum tax issue had been decided in the
Boston Bruins case.” (App. Reply Br. at 10.% The adm s-
sion to which appellants refer is found in the FrB's
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petition for hearing to the California Supreme Court
where the FTB notes the appellate court's failure to dis-
cuss the "doing business" issue: "[Bly failing to discuss
the issue, the Court of Appeal has in effect held that
Boston is not doing business in California due to the

m ni num tax requirements under the California Franchise
Tax. Section 25153." (App. Ex. M at 9, original enphasis.)

Appel ' ants contend that an assertion or conces-
sionin a brief is deemed "an adnission of a legal or
factual point, controlling in the disposition of the
issue," (App. Reply Br. at 10) C|t|n?_a nunber of cases
in support of that proposition. W find the cases cited
R% appel I ants distinguishable both factually and. legally.

r

e |nportantI%, we are persuaded by the reasoning in
‘Morse v. E, A. Robey & Co., 214 Cal.App.2d 464, 470-471
{29 Cal.Rptr. 734) where the court concluded that

It was not bound by a "concession" of one of the parties.
The court quoted with approval the follomnngolanguage

fromBradley v. Cark, 133 Cal. 196, 209-210 (65 P. 395]
(1901):
Finally, it is urged that it is conceded
by appellant that the defendant's answers woul d

tend to crimnate him and that our inquiry
need go no further than this concession: or in
ot her words, that we are bound to accept as
matter of law, and as a rule of evidence, a
concession as to the |aw nade by appellant's
attorney, no matter how faulty that concession
may be. . .. [W]e are not bound by such
concession, our duty being to declare the |aw
as it is, and not as either appellant or
respondent may assume it to be; :

Simlarly, having concluded that the mnimmtax issue
.was not “actually litigated and determned" in the Boston
Bruins litigation, we are not bound by a different and,
we believe, erroneous conclusion by either of the parties
here as to what was or was not deci ded.

Appel  ants' further argument, that the m nimum
tax may not be inposed because the parties agreed that
the Boston Bruins" litigation would be a "test case,”
must also be rejected, Although it appears to us from
the evidence presented that such an agreenent did, in
fact, exist, we cannot therefore say that the FTB is
bound by an issue not decided in that test case. Because
the issue of the mninmumtax was not decided, the FTB was
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not precluded by their agreenent frominposing the m ni num
tax.

- Because the FTB was not precluded fron1inposin?
the mninum tax by collateral estoppel or by agreenent o
the parties, we must next determ ne whether_that tax na%
be prpperl¥ i nposed under section 23151. This raises the
ggestlon_o whet her the appellants were doing business in
California. The appellants, who bear the burden of show
ing that respondent's determnation is incorrect, have
presented absol utely no evidence or argunents on this
uestion. W find that apellants were doing business in
lifornia and subject to the mninumtax not only because
of appellants* burden-of-proof failure, but also. on the
basis of our decisions in the Appeal of Boston Profes-
sional Hockey Association, Inc., supra, and the Aggeal of
Miiwaukee ProfesSioni sports andand_Servi cdnc., decided
by this board on June 28, 1979. The specific question of
doi ng business was raised and deci ded adversely to the
taxpayers in those appeals, and we have no grounds for
reaching a different decision inthese present appeals.
The penal ties |nRosed must al so be sustained, again on
t he basis of both appellants' failure of proof and the
Boston and M| waukee appeals just cited.

For the reasons stated above, We nust sustain
respondent's actions in these appeals.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 26077 of the Revenue and Taxation
Code, that the actions of the Franchise Tax Board in
denying the claims of Atlanta Hockey, Inc., et al., for
refund of franchise tax in the amounts and for the years
as previously set forth in this oejnlon and pursuant to
section 25667 of the Revenue and Taxation Code fromthe
actions of the Franchise Tax Board on the protests of
Chi cago Bl ackhawk Hockey Team Inc., et al., against
proposed assessments of additional franchise tax and
penalties in the anounts and for the years an previously
set fprtg in this opinion, be and the’same are hereby
sust ai ned.

Done at Sacranento, California, this 10th day
of September, 1985, by the State Board of Equalization,

with Board Menbers M. Dronenburg, M. Nevins and
M. Harvey present,

Ernest J. Dronenbura. Jr. , Chai rman
Ri chard Nevins , Menber
Wal ter Harvey* » Menber

, Member

, Member

*For Kenneth Cory, per Governnent Code section 7.9
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